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YI'OJIOBHO-IPABOBOI ACIIEKT HAPYIIEHHUSA ITIPAB U CBOBO/|
YEJIOBEKA U T'PAXKIAHUHA

Ilempoe C.B.
Braoumupckuii opuduuecxuti uncmumym @CHH Poccuu

Annomauun. Cmamovs npedocmagisem coOou Y20108HO-NPABOGOU AHAIU3 HOPUOUYECKO2O COCMABA
136 cmamwu Yeonosnozo Kooexca Poccuiickoti @edepayuu. Hccredosanue 0CHOBAHO HA CYUECMBYIOUUX
HOpMAx Y20l108H020 3aKoHOOamenvbcmea poccutickou Pedepayuu 6 cowemaHuu ¢ pe3yibmamamu mpyoos
OmMeyeCmEeHHbIX YUEHbIX 8 00IACMU Y20I08H020 NPasa. Aemop noopoOHO onuckisaem CyuHOCHb 00cyicoae-
MO20 NPeCmMynHO20 OesiHUsl, €20 OMAUYUMENbHbIE YePmbl, (POPMbl NPOSAGNCHUS, MeM CAMbIM 0003HAYAs XA-
paxkmep u cmenens 00WeCcmeeHHOU ONACHOCMU npecmyniienus. B cmamoe oana xapaxmepucmuxa ropuouye-
CKOMY COCMABY HapYuleHUs pagencmea npaes u c80000 Yel08eKd U ePaXCOAHUHA, 8 MOM YUCe ONUCAH 00beKm
u cybvexkm npecmynienus, 00beKmusHas u cyovekmuenas cmoponsl. Ocoboe sHumManue asmop yoensiem ana-
JU3Y 00BEKMUBHOU CMOPOHDL U CYObeKmy 0esHUs, 8bIABIAA CYWeCcmByiouue npasosvle NPoodevl U Gopmyiu-
DPYA RPedNIodHCEHUS NO UX NPEO0OOIEHUTO.

Lenv — npoananuzuposams NOLONCEHUS Y20I08HO20 3AKOHOOAMENbCMEA, YCMAHABIUBAIOWUE O~
8€MCMEEHHOCMb 3a OUCKPUMUHAYUIO.

Memodonozus npogedenus ucciedo8anus: 8 Kavecmae Memooos 8 CHAmve UCHOIb308AIUCH AHAU3,
cuHmes, cpasHeHue.

Peszynomamul: no pezyriomamam npoeedéHH020 UCCIeO08AHUSL COETAHbBL BbIBOObI O 3HAUUMOCMU 3a-
KPENIEHHbIX 8 3AKOHOOAMENbCNEE NONONCEHUT, CYUeCMBYIOWUX KOJIUSUAX U CROCOOAX UX NPeo0oleHUs.

Obnacmv npumeHeHUs pe3yibmamos. NoAy4eHHble pe3yibmamsl MO2ym Oblmb PeKOMEHO08AHbL 05
UCNOIL308AHUS 8 Kayechge Mamepuana npu u3yueHuu y20Ji08H020 U Y20J06HO NPOYeCcCyalbHO20 NPAsa.

Knrouesvle cnosea: ouckpumunayus, npasa u ceob00vl, y20l08HOe NPABO, KOIMUZUU YEO0T08HO20
npasa, npagosvie npobdevl, VPUOUYECKULI COCMA8 NPeCMYNIeHUA, 00beKMUBHAS CIMOPOHA NPeCcHyNnIeHUs,
cybvexm npecmynieHus.

THE CRIMINAL-LEGAL ASPECT OF THE VIOLATION
OF HUMAN AND CIVIL RIGHTS AND FREEDOMS

Sergey V. Petrov
Vladimir Law Institute of the Federal Penitentiary Service of Russia

Abstract. The article is a criminal law analysis of the legal composition of Article 136 of the Criminal
Code of the Russian Federation. The research is based on the existing norms of the criminal legislation of the
Russian Federation in combination with the results of the work of domestic scientists in the field of criminal
law. The author describes in detail the essence of the criminal act under discussion, its distinctive features,
forms of manifestation, thereby indicating the nature and degree of public danger of the crime. The article
characterizes the legal composition of the violation of the equality of human and civil rights and freedoms,
including the description of the object and subject of the crime, the objective and subjective sides. The author
pays special attention to the analysis of the objective side and the subject of the act, identifying existing legal
gaps and formulating proposals to overcome them.

The purpose is to analyze the provisions of criminal legislation that establish liability for discrimi-
nation.

Methodology of the work: the methods used in the article were analysis, synthesis, and comparison.

Results: based on the results of our research, we have drawn conclusions about the importance of
the provisions enshrined in legislation, existing conflicts and ways to overcome them.

Scope of the results: the results obtained can be recommended for use as a material in the study of
criminal and criminal procedural law.
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Beenenue.

VYTronoBHOE 3aKOHONATENLCTBO Poccuii-
ckoit denepalinu rapaHTHPYET COONIOIEHUE U OXpa-
HSIET MIPUHLUT paBeHcTBa. OO TOM CBHIETENHCTBYET
HE TOJBKO 3aKpEIUIEHHBIA B cT. 4 YTOJOBHOTO KO-
nekca Poccuiickoit @eneparnu (manmee - YK PO)
IPUHIMII PABEHCTBA IEPeA 3aKOHOM, TrapaHTHPYIO-
muid 0OBEKTHBHOCTH CyJia M CIIEACTBUS, PAaBEHCTBO
mpolecca NpUMEHEHUs] Mep YTOJOBHON OTBETCTBEH-
HOCTH U CaHKIHMH yrOJIOBHO-TIPABOBBIX HOPM IIO OT-
HOILIEHUIO K OCYKJIEHHBIM, HO U 3aKpEIUICHHE B Kaye-
CTBE OTJAEIBHBIX MPECTYMJIECHUH aKTOB MOCITaTeNlb-
cTBa ¥ (WJIM) HapyIIeHUS TIPaB B 00JaCTH PaBEHCTBA.

Heab padoTbl.

Ilenpto aHHOTO HCCIIEJIOBAHUS SBISAETCA
00001IeHre 0COOCHHOCTEH MOI0KEHUH YTOJIOBHOTO
mpaBa Poccwuiickoit @enepanmu B chepe paBeHCTBA,
cOpMYJIMPOBAaHHOE HAa OCHOBE aHANW3a IOpHIHYE-
CKOTO cOoCTaBa OTneNbHbIX cTatell YK PO.

MarepuaJibl 1 METOABI UCCIEJOBAHUS.

Hccnenoanue 6azupyercs Ha Tpyaax y4dé-
HBIX B OOJIACTH CpPaBHUTENBHOTO TPABOBEICHUS H
YTOJIOBHOTO IIPaBa.

Pe3yabTarhl Hccie10BaHUI U UX 00CYK-
JAEHMA.

Paccyxxaas Ha Temy paBeHCTBa rpakiaH,
0co00e BHUMAaHUE CTOMUT YAEIUTh TAKOMY COCTaBY
MPECTYIIEHUS] KaK HapylleHHe paBeHCTBAa IpaB U
cBOOOI yenoBeka u rpaxaanuna (ct. 136 YK PD) [1].
JMcKpUMHHALMA SIBJISIETCS HE HOBBIM U KpaiiHe OT-
pHULIATENIbHBIM  SIBJICHUEM, CIIOCOOHBIM 3aTPOHYTb
KaXx70ro yenoBeka. DeHOMEeH TeCHO CBS3aH KakK C UC-
TOPUYECKUMH OCOOEHHOCTSMHU Pa3BUTHS 4YeJIOBEYe-
CTBa, TaK U C TUIIOM SKOHOMHKH OTAEIBbHBIX CTPAH.

Tak unu nHaue, AMCKPUMHUHALINA HAPYIIIAeT
MIPUHLIMIIBI CIPABEVIMBOCTH M PAaBEHCTBA, CO3/1aET
ONaronpusATHYIO HOYBY JUISl pa3BUTHS KOH(IUKTOB U
(dhopMUpOBaHUs HANPSHKEHHOCTH B OOIIECTBE, YTO
€CTECTBEHHBIM 00pa30M MPUBOJIUT K HACHIIHIO, HEHA-
BUCTH U PO3HH.

OTO NpecTyIUIEHHE OXBaThIBaeT HauOOJIb-
MK CHEKTP BO3MOXHBIX 00JIacTe MmocAraTenbCTBa,
CHOCO0OB €ro OCYILECTBIICHHS W HAaNpaBIEHHOCTH
neiicTBUi (0e31eficTBUI) MPECTYITHUKOB BBUY Mac-
MTA0HOCTH 3AIUIAEMbIX OOIIECTBEHHBIX OTHOIIIE-
HUW U JUana3oHa WCIOJIb3YEMBIX NOHSITHM, IpUYU-
HSIET BpeZ OOIECTBEHHON 0€3011acCHOCTH, TOAPBIBAET
CTaOMIBHOCTh OOIIECTBEHHBIX HWHCTHUTYTOB, CO3[a-
Bast MOJIE JIJIsl pa3BUTHS TaKUX HETaTUBHBIX (peHoMe-
HOB KaK OaHIUTU3M, TEPPOPU3M, IKCTPEMHU3M [2].
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Hauano yromoBHO-paBOBOro  aHain3a
IOPUIMYECKOTO COCTaBa MPECTYIUICHHS pa3yMHO
HavaTh ¢ 00BEKTa JAHHON CTaThH, KOUM IIPEICTaBIIS-
I0TCS OOIIECTBEHHBIE OTHOIIEHUS M0 HEOMYIIEHUIO
JTUCKPUMHHAIIUY W OTPAaHHYCHHUSI TTPaB.

OOBEKTHBHASI CTOPOHA TPEACTABIIAECT CO-
00l HENmOCPeNCTBEHHO IUCKPUMUHAIIMIO B 3aBHICH-
MOCTH OT MEPEUYHUCICHHBIX B JUCIIO3UIINU CTATHH 00-
cTosaTensCTB [1]. JIMCKpUMUHAIINS MOYKET OBITH BBI-
paxkeHa B mo0oi hopMe, B TOM YHCIIC B OTKa3¢ B IIPH-
€Mme Ha paboTy, OJIyYeHUH 00pa30BaHUs, OKa3aHUU
OecruiaTHON MEAMLIMHCKON MOMOILH | Ap.

B cBs3u ¢ Tem, 4TO mIepedeHph 00CTOSITENb-
CTB IUCKPUMHUHAIINY TI0 JAHHOH CTaThe SBISIETCS 3a-
KPBITBIM, BO3HHKAET KOJUTM3HSI, CTIOCOOHAS IPUBECTH
K JAUCKPUMHUHAIINH 110 WHBIM OOCTOSITENLCTBAM, 32
KOTOpBIE YTOJIOBHAS OTBETCTBEHHOCTh HE HACTYIIAET.
B Takom cnyvae, anennupoBaTh Ha TOT (akT, YTO B
Koncturynuu P® ykasaHHBIN nepedeHb OTKPBITHIMH,
a yroJIOBHOE 3aKOHO/ATEIhCTBO 3aIUINAET UMEHHO
KOHCTHUTYITHOHHBIE TIPaBa ¥ MO CMBICITY OJDKHO YUH-
TBIBaTh €€ MOJIOXKCHUS, HENb3sl, TAK KaK B Ka4eCTBeE
HCTOYHMKA YroJIOBHOro mnpasa B Poccuiickoit dene-
pamy BBICTYMAET UCKIIOYUTEIHHO YTOJOBHEIN KO-
nekc (ct. 3, 8 YK PD).

[TpuMepoM MOXKET MOCITYKUTh CHUTYyallus,
KOT/Ia YeJIOBEKY OTKAa3bIBAIOT B MpUEME Ha padoTy B
3aBHCUMOCTH OT €T0 BHEIIHUX JAHHBIX, CEMEHHOTO
MOJIOKEHHUS, HATMYMN WU OTCYTCTBHS ONpENeiIEH-
HOro Xo00H M Tak majee.

C TOYKH 3peHUs 3aKOHOIATEINS, 3aKPBITHII
nepevyeHb OOBSICHIETCS HEOOXOIUMBIM yPOBHEM 00-
[IECTBEHHOH OMMACHOCTH IS IPU3HAHUS IESTHUS TIpe-
CTYIUICHHEM, a TaKXKe TyMaHHU3alnuel 3aKOHOIaTeIb-
CTBa, OJIHAKO, C JAPYTOd CTOPOHBI, IMEHHO 3TH (aK-
TOPBI TaKXkKe TPEOYIOT U OTCYTCTBHsI IPOOENOB B 3a-
KOHOJIATENIbCTBE, M3 Yer0 CIEAYEeT, 9TO CO3/JaHHe OT-
KPBITOT'O TIEpeYHsI 0OCTOSTENBCTB, 0 KOTOPHIM MO-
JKET OCYIIECTBIISITHCS IUCKPUMHUHAILIMS HE TIPOCTO I1e-
necoodpa3Ho, a HEOOXOIUMO.

[lepeueHr 0OCTOATENHCTB B aqMUHHCTpA-
TUBHOM 3aKOHO/IATEILCTBE B CX0KEM COCTaBE MPaBo-
Hapywenus (cT. 5.62 KoAlIl P®) pacmupen, HO Tem
HE MEHEe, U TaM OH TaKXe SBISETCS 3aKPBITHIM.

OmHako 5TO HE EAWMHCTBEHHBIA BOIIPOC,
BO3HHUKAIONIAI K MOJ0KEHUAM HaHHOI crarthu. O0-
pamias BHHMaHHE Ha CyOBEKT COCTaBa MpPECTyILIe-
HUS, MBI TIOHUMAeM, YTO COBEPIIUTh JAHHOE JCSHHE
Y TIOHECTH 32 HETO YIOJIOBHYIO OTBETCTBEHHOCTh MO-
XKeT TOJBKO JIMIO0, KOTOPOE NPU COBEPIICHUH Mpe-
CTYIUICHHS HCIIOJIb3YET TOJIOKEHHE MO Clyxk0e, B
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OCTaJIbHBIX CIIydasX HACTYNHT aJMWUHHCTPaTHBHAS
OTBETCTBEHHOCTH Mo cT. 5.62 Konekca Poccuiickoit
®denepanuy 00 aIMUHHUCTPATHBHBIX IpaBOHApYIIeE-
Husx (nanee KoAll PO).

Takum 00pa3oM pa3BHBaeTCs CHTyalus,
IIpU KOTOPOH HaM HEOOXOAMMO 0CO00€ ITONOXKEHUS
MIPECTYIHMKA AJIS IPUBJIEUCHHUS €TO K YTOJIOBHOM OT-
BETCTBEHHOCTH, HO C Halleld TOYKH 3peHus, oOIie-
CTBEHHAsI OIIACHOCTb 110 KOTOPOH MPOUCXOAUT Jesie-
HHUE Ha IPaBOHAPYILICHUE U NIPECTYIUICHUE B JAHHOM
cllyyae He pa3nudaercs, 0ojiee Toro, CTaTHCTHKA pac-
CMOTpeHHBIX Jei 3a 2023 roJ Mo paccMaTpuBacMbIM
CTaThAM KA4YeCTBEHHO oTiauuaercs [3], uto moarsep-
XKJIaeT HallW JOBOJBI, MOJKPEIUIsisl HAIly MMO3UIHIO
KacaeMo UJEeH U3MEHEHHs TaHHOTO MOJIOXKEHUS CTa-
TBU.

B nanHOM cityuyae, Mbl BHOBb CTaJIKUBaeMCS
C CUTyaluel, KOTr/1a 3a OJTHO U TO K€ JIeHHE 3aKOHO-
JaTenb NperycMOTpesl Kak YIOJIOBHYIO, TaK U aJMU-
HUCTPATUBHYIO OTBETCTBEHHOCTb. Pa3rpaHnuenue
MPOXOIUT B 3aBUCUMOCTH OT CyOBEKTa COBEPILICHUS
MPECTYIUICHUS U HEKOTOPBIX APYTHX 00CTOATEIHCTB.
C Hamel TOYKH 3pEHHUA, HAIU4KEe TaKOro poja pas-
IPaHUYCHHUS JIUIIb YCIOXKHAET CUCTEMY OTBETCTBEH-
HOCTH, TaK KaK OJTHO U TO )K€ JIesTHIe, HECYIIlee OIUH
U TOT K€ XapaKTep U CTENEeHb OOLIECTBEHHOH omac-
HOCTH, HE JOJDKHO OCYXJAAThCs IO Pa3HBIM OCHOBA-
HUSIM OTBETCTBEHHOCTH. l'opa3mo Oomee JIOTHYHO
Obut0 OBl CO3/1aTh TIEPEUCHb KBATU(PHUIUPYIOIINX
MIPU3HAKOB B CTaTb€ YTOJIOBHOTO KOZAEKca, TEM ca-
MBIM T0Ka3aB YCHJIEHHE OOLIECTBEHHOI OMacHOCTU
JIeSTHUSI B 3aBUCUMOCTH OT OTIPEIeNEHHBIX (haKTOPOB.

CyOBeKTHBHAS! CTOPOHA MPECTYIUICHU Xa-
paKTepu3yeTcs MPSIMBIM YMBICTIOM, YTO OOBSCHSIETCS
(OpMabHOCTBIO COCTaBa MPECTYIUICHUS U HE00XO-
JUMOCTBIO OCO3HaHHMA CyOBEKTOM (hakTa MPOTHBO-
MPaBHOTO XapakTepa CBOWX JeHCTBUI (Oe3meii-
crBuil). B cirydae cyOBeKTHBHOM CTOPOHBI BCE MPE/-
CTaBJSieTCsl JIOTHYHBIM M OOOCHOBAaHHBIM, TaK Kak

Kon¢puaukr unrepecon

He yxa3aH.
Penensus

Bce crathu mpoxo st penensupoBanue B popmare double-
blind peer review (perieH3eHTy HEM3BECTHBI UMS H IOJIK-
HOCTb aBTOPA, aBTOPY HEU3BECTHBI UMS U JOJDKHOCTD PEleH-
3eHTa). PerieH3ust MOXeT OBbITh MPEeIOCTaBICHA 3aHHTEPECO-
BaHHBIM JIMI[aM IO 3aIpocy.

Jumepamypa:

JUCKPUMHHALMS TIPEATIONaraeT npsiMo HEraTUBHOE U
(1nn) npenB3sATOE OTHOLIECHHUE K YEJIOBEKY.

Tak nim nHave, obcyxaaemMast cTaTbs YTO-
JIOBHOTO KOJIEKCa, 110 HallleMy MHEHHIO, XOTh H SIBIISI-
€TCA HE pacHpOCTPAHEHHOW MO CTaTUCTHYECKUM IIO-
Ka3aTessM, TeM He MeHee, IPU3BaHa 3aluaTh QyH-
JlaMEHTaJIbHbIE OCHOBBI TPHAJbl HHTEPECOB, OXPAHsI-
€MBIX YTOJIOBHBIM 3aKOHOM B yacTHoCTH. Mcxons u3
3TOro, OCOOCHHO BaXKHBIM SIBJSICTCSI NPHUBJICUECHUE
BHUMAaHUS 3aKOHOZATeNsl K CYLIECTBYIOIIEH Ipo-
OneMe 1 IOUCKY METOJIOB €€ TPEO0IeHUs], Belb CTa-
TSl HE TOJBKO OOPEMEHSET MOJIOKECHUSI MaTepUalIb-
HOTO TIpaBa, Harpyxaer cyneOHyio cuctemy PO B
CllyyasiX MHOTOKPATHBIX amneUIsIIuid ¥ Kaccalui, a
TaK)Ke He IOCTUTraeT TeX LeJieil, KOTOpble CTaBUT Iie-
pea coboil yrooBHBIH 3aKOH.

3akia04eHue.

PykoBoaCTBysICH pe3ynbTaTaMu HCCIENO-
BaHUs Mbl MOKEM PE3IOMHPOBATh:

— Oopwba C OWICKpUMUHAIMEH TpedyeT
YCHUJIMH HE TOJBKO Ha 3aKOHOJATEIbHOM YPOBHE, HO
U Ha YPOBHE Ka)K/IOTO 4eJOBEKa, ClocoOHOro odpa-
TUTh BHUMAaHHE 3aKOHOJATeNs Ha CYIIECTBYIOIINE
MpaBOBBIE TPOOENBI M CIIOCOOBI WX TPEOJOTECHUS,
4TOOBI COI[CI\/'ICTBOBEITB PaBHBIM BO3MOKHOCTAM U 3a-
LIUTE MpaBa paBeHCTBA BCEX JIOAEH, HE3aBUCHMO OT
HX XapaKTEPUCTHK U (pakTa MPUHAATICKHOCTH K TOU
WJIY MHOU TpyIIe;

—  CyIIecTByIolHe mojoxenus cT. 136 YK
P®, no Hamiemy MHEHHIO, HY>KIAIOTCS B 10pabOTKaXx,
a UMCHHO: JOTIOJITHCHUA IEPEUHA 00CTOATELCTB JUC-
KpUMHHAIMK (pa3oil «d HHBIM 0OCTOSTENILCTBAMY, a
TaKKe M3MEHEHHM CcyOBheKTa MO JaHHOM CTaThe CO
CHEIHMAIFHOrO Ha 00Ul C COXpaHEHHEM CIIeHHallb-
HOro CyObeKTa B KadyecTBe KBaJH(PULIUPYIOLIETO
MIPHU3HAKA.
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