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IHHOHATHUE U CYIIHOCTBH NIPABOCITIOCOBHOCTH

Ilempos C.B.
Braoumupckuii opuduuecxuiti uncmumym @CHH Poccuu

Annomauus. IlpasocnocobrHocmo A615emMCsl BaNCHOU NPABOBOU Kamezopuell, onpeodensiouell 603-
MOJICHOCU YHACTUsL 8 0OUWECMEEHHBIX OMHOUEHUSX U 2APAHMUPYIOWeli 3auumy UuHmepecos u npag cyoo-
exma. B cmamve paccmampugaiomest pasHooopasuvie nooxoovl K UHmMepnpemayuy NOHAmMus npagocnocoo-
HOCMU, ee XapaKxmepucmuKam, CYWHOCMU U cmpyKkmype, 0demcsi asmopckoe onpedeneHue NOHAMus.

Llens — Ha ocHOBe KOMMAEKCHO2O AHANU3A TOPUOUYECKOU TUMEPAmyphbl, 6bl0eIUE XapaKmepHvle
uepmul U codepacanue nPagocnoCOOHOCMU, CHOPMYTUPOBAMb ABMOPCKOe ONnpedeieHie NOHAMU.

Memoo unu memoodonozus nposedenuss pabomol: 6 CMAmMbe UCHOIb308AIUCH OCOYKIMUBHbLE U UHOYK-
MugHble Memoobl UCCIe008AHUsL, d MAK’CE AHANU3, 000OWeHUe U CUHME3.

Pesynomamul: na ocHoge npogedenno2o uccie008anus ChOPMyIUPOBaHo a8mMopcKoe onpeoeieHue
npasocnocobHocmu, Hauboee NOIHO OMPAdCAIWee XapaKmepHvle OMAUYUMETbHbLE YePMbl NOHAMUSL

Obnacme npumeHeHust pe3yIbmamos: HOJYHUEeHHbIE Pe3yabmamvl MO2YM CIYICUMb OCHOBOU Olsl
Popmuposanust AeKyUIl o Mmemam: «nPpasoCnoOCOOHOCMbY, «CYObEeKm npasay 8 Kypce AeKyuii no meopuu 20c-

yoapcmea u npasa.

Knrwouesnvie cnosa: npagocnocobnocms, cnocooOHoCms, cyObeKkm npasa, npagonoHuManue, npago-

CYyObeKmHOCMb.

THE CONCEPT AND ESSENCE OF LEGAL CAPACITY

Sergey V. Petrov
Vladimir Law Institute of the Federal Penitentiary Service of Russia

Abstract. Legal capacity is an important legal category that determines the possibilities of partici-
pation in public relations and guarantees the protection of the interests and rights of the subject. The article
examines various approaches to the interpretation of the concept of legal capacity, its characteristics, essence
and structure, and gives the author's definition of the concept.

The purpose is on the basis of a comprehensive analysis of the legal literature, highlighting the
characteristic features and content of legal capacity, formulate the author's definition of the concept.

Method or methodology of the work: the article used deductive and inductive research methods, as

well as analysis, generalization and synthesis.

Results: based on the conducted research, the author's definition of legal capacity is formulated,
which most fully reflects the characteristic distinctive features of the concept.
Scope of the results: the results obtained can serve as a basis for the formation of lectures on the

following topics: "legal capacity"”,

subject of law™ in a course of lectures on the theory of state and law.

Keywords: legal capacity, ability, subject of law, legal understanding, legal personality.

BBenenne.

B snoxy rimobanmmzanum u uHbOpMaTH3a-
MU BO3HUKAIOT HOBBIC (POPMBI OM3HECA, pa3IMYHBIC
OpPTraHHU3alMOHHBIE CTPYKTYPHl M MEXaHH3MbI B3au-
MOJIEHCTBHUSA, W3MEHEHHS B COIMAILHBIX OTHOIIE-
HUSIX U 3aKOHOJATEILCTBE, B CBSI3M C YEM, BOZHHUKAET
HEO00XOIMMOCTh HCCJICIOBAHMS U TIEPEOCMBICICHUS
MMEIOITNXCS TIPABOBBIX KATETOPUI U MOHATHIA, COOT-
HOILIEHUS MX C HOBBIMH PEATHUSIMHU.

[IpaBOCIIOCOOHOCTH SIBNSICTCS BAYKHBIM HH-
CTUTYTOM, KOTOPBI ONpeeNsieT ClIoCOOHOCTh JIuIa
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y4acTBOBATh B MPABOOTHOIICHUSAX U UMETh OMpe/ie-
NEHHBIC TIpaBa M 0053aHHOCTH. Tema UccIeIoOBaHus
IIPaBOCITIOCOOHOCTH OCTACTCS aKTYaJIbHOW HCXOJIS U3
BXHOCTU JaHHOW KaTErOpuu B FOPHUIUYECKON CH-
CTeMe, a TAK)Ke U3-3a HeOOXO0IMMOCTH a/IaNTaIluH 110~
HATHUSA K U3BMCHSIOIIIUMCS COIIMaJIBHBIM 1 DKOHOMUHNYC-
CKHM YCIIOBHSIM.
Hean padoThI.
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CdopmynurpoBaTh cOOCTBEHHOE Ompeene-
HUE TOHSTHUS «IIPABOCIIOCOOHOCTBY», OTPa3uB HanOo-
Jiee TIOJTHO BCE COCTABJIAIOIINE MTOHATHSI, IOACTPOUB
MOHATHE NOJ] PEajlii COBPEMEHHOCTH.

MartepuaJibl 1 METOABI UCCIETOBAHUS.

Teopernyeckoit 1 MeTOHOIOTHYECKON Oa-
3011 uccie0BaHus BBICTYIIAIOT PE3YJIbTAThl aHATIU3a
W CHHTE3a TPYAOB OTEUECCTBECHHBIX HCCIIEI0BATENCH B
o0yacTv Teopum rocynapcTsa u npasa. Madopmanm-
OHHOI1 0a301 WCCIEeOBaHMS CITy>KaT BBIBOJBI aBTO-
POB TI0 YKa3aHHBIM TEMaM H pe3yJbTaThl X aHAIN3A.
B uccrnepoBanMy NpUMEHSUIMCH AWJAKTHYECKUN M
WHAYKIIMOHHBIN METOTBI, a TAK)Ke 0000IIeHNEe 1 CHH-
Te3.

Obcyxnenne. OOpaTUBIIMCH K OTeYe-
CTBEHHBIM HCCIICAOBATEISIM, Mbl MOXXEM HAaWTH He-
CKOJIBKO 0O0JIe€ MOJHBIX OIIPeIeIICHHH TPaBOCIOC00-
Hoctu. Tak, B.I1. ManaxoB genaeT aklieHT Ha u3yye-
HUU BCEX CMBICIIO00PAa3YIOINX IMPaBOCIIOCOOHOCTEH,
K KOTOPBIM OH OTHOCHT: CLIOCOOHOCTD JKUTbH B IIpaBe
U TI0 MPaBy, CIIOCOOHOCTH CAMOCTOSITENILHOTO BXO/a
B MPaBOBYIO cdepy M BHIXOJa U3 Hee, KPUTHUECKYIO
CIIOCOOHOCTH TPABOBOTO CYXKICHHSA, CIIOCOOHOCTH K
MPHUTS3aHHIO, CTIOCOOHOCTh K CaMOOTpaHHIEeHHIO [2].

C.B. HoBukoga, JI.W. Ilonosa, B.C. Tpane-
3apoBa B CBOEM HCCIIEJOBAaHUH POBEIH ITI00aTbHYIO
paboTy Ho aHanu3y ONpPEAETICHUH, NaHHBIX TAaKUMH
yueHsiMu kak E.A. CyxanoBeiM, SI.M. Mara3une-
pom, O.B. Posrana, usyunnu tpyast JI. JKrommo ne
71a MopaHbepa 1 NPUILIH K BBIBOLY O TOM, YTO KITIO-
YEeBBIM KOMIIOHEHTOM TPaBOCIIOCOOHOCTH SIBJISIETCSI
CHOCOOHOCTH OBITh CYOBEKTOM MPETYCMOTPEHHBIX
3aKOHOM IpaB 1 o0si3anHOCTel [3]. BHuMaHus 3aciy-
KHUBAET U BHIBOJ aBTOPOB O BO3MOKHOCTH MO/Ipa3ie-
JIEHHsI TIPaBOCTIOCOOHOCTH Ha aKTUBHYIO M IaCCHB-
HYIO B 3aBUCUMOCTH OT HAJIMYHS B ONpPEeIeHUs 110-
HATHH KaTETOPHH «005S3aHHOCTEN.

O.A. [IuxkuBckuii B cBoei pabote, cchuia-
sicb Ha A.B. MuiikeBuua, onpeneisieT npaBocnocoo-
HOCTh KaK HaJM4We OIPEAEJICHHOIO Kpyra IpaB H
00s13aHHOCTEH U BO3MOXKHOCTH MUMEThH JIPYTHE IpaBa
1 00SI3aHHOCTH, BO3HHKAIOUIHE B MPOIECCE YUACTHS
B 00IIIECTBEHHOM H3HU [4]. IHTEpeCHBI BHIBOJIBI aB-
TOpa O TOM, 4TO pa3BUTHE TEOPHUH IIpaBa, BCEX 0Tpac-
JIeW IOpUANYECKON HayKU HEMTOCPEACTBEHHO CBI3aHO
C 3BOJMIOLMEH NOHATHA cyOBEeKTa mpasa, MPaBOCIIO-
COOHOCTH, €€ COCTaBIIIOIIUX

E.I'. benbkoBa B CBOEM HCCIEA0BAHUY IIPH-
XOJUT K BBIBOY O TOM, YTO OIIPEACIICHUE JaHO 3aKO-
HoOJIaTeIeM A0CTaTouHo moyHO [5]. OcobbIit MHTEpeC
BbI3bIBaeT aHanu3 npoBeacHHbIM E.I'. benpkoBoil B
oTHoIeHuu padot L[.A. SIMIoabCKOM ¢ BBIBOJAMH O
CYIIECTBOBaHUM TPEX CTAAUN B Pa3BUTHH MPABOCIIO-
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COOHOCTH: MOTEHIMAIBHOTO COCTOSHHS, BO3SHHUKHO-
BEHHE MCXOs U3 FOPHINYECKOT0 (DakTa, IpaBOMOYHE
B KOHKPETHOM TPAaBOOTHOIICHHU.

PesynbTaThl HccnenoBaHu U UX 00CyKae-
HUSL.

[Tonstne «mpaBocnocoOHOCTbY sBIsETCS
0a30BBIM IJIS1 BCEH IOPUANYECKONW CHCTEMBI M aKTy-
albHO IS BCeX OoTpacielt npasa. Mccnenosanue mo-
HATHUS TIPABOCTIOCOOHOCTH aKTyallbHO JUTsl oOectieye-
HHUS COOIIOICHUS TPaB M CBOOO,T YEIOBEKa U Tpak/ia-
HUHA, 3((eKTUBHOTO (YHKIMOHUPOBAHUS FOPUIHU-
YECKOM CHUCTEMBI B TOCYAApPCTBE, TIOHUMAaHHUA OCHOB
mpaBa 1 00eCIIeYeHHUs CIIPaBEIITUBOCTH B OOITICCTRE.

HenocpencTBenHslil aHanu3 HHTEpHpeTa-
Uil ompeneneHus MPaBOCIOCOOHOCTH MBI CUUTae-
MBIM HEOOXOAMMEIM HadaTh C aHaJIM3a MOHATHUSA, CY-
wectBytouiero B I'paxmanckom Kopekce Poccuii-
ckoii ®Denmepanun. 3akoHonaTendb (OPMYIUPYET
oTpeeNieHre MPaBOCIOCOOHOCTH KaK CIOCOOHOCTH
MMETh TPAKIAAHCKHE MpaBa U HECTH TPaXKTAHCKHE
00s13aHHOCTH, TPU3HAIOUICHCS B PaBHOH Mepe 3a
BCEMU TpakJaHaMH, BO3HUKAIOLIEH B MOMEHT POX-
JEHVSI TpaXKTaHUHA U TTPEKPAIIafOIIEHCs CO CMEPTHIO
[1]. 3axoHOHATENH AETACT AKIIEHT HA HEOTUYKIaeMO-
CTH MIPAaBOCIIOCOOHOCTH, €€ HeTepe1aBacMOCTH U 3a-
KpeIuleHnn e€ paBHBIM 00pa3oM 3a BCEMHU TpaXKaa-
Hamu P®. Ognako, B crathe 22 I'K PO 3akonomarens
YCTaHaBIMBAET BO3MOXHOCTh OTPAHUYEHMS MPaBO-
CMOCOOHOCTH B CIIydasiX U B MOPSJIKE, YCTAHOBIICH-
HBIX 3aKOHOM, a TaK)kKe JOITyCKaeT IMOJHBIA WIH Ya-
CTHYHBIA OTKa3 OT MPaBOCIOCOOHOCTH TpaKIaHHHA,
OIISATh K€ B CIIy4YasX, KOTrja MOoJ00HOe JOMyCKaeTcs
3aKkoHOM [1].

[Ipoananu3upoBaB HOpPMAaTHBHBIE TIPABO-
BbIe aKkThl P®, cyneOHyI0 NpakTUKY, Mbl IPHUIILTH K
BBIBOJIY O HEBO3MOXKHOCTH JIMIITUTH CyOBEKT MPaBo-
CIIOCOOHOCTH B TIEJIOM, OJTHAKO CYIIECTBYET KaK MH-
HUMYM TPU BO3MOXXHBIE CUTYAllMH, KOr1a 3aKOH J10-
IMyCKacT OrpaHUYCHHUEC IIpaB, BXOAANIUX B IOHATHUEC
IIPaBOCITIOCOOHOCTH:

1) orpaHuuYeHHE MPABOCIIOCOOHOCTH Kak
Mepa Haka3aHWA: B JAHHOM CJIy4ae 3aKOHOJaTellb
JTaeT BO3MOXHOCTH CYyJTy B CITy4ae COBEPIIEHUS CyOh-
€KTOM IPOTHBOIIPABHEIX JIEHCTBHI YCTAHOBUTH OTPa-
HUYEHHS Ha MPaBO 3aHUMAThCS ONpEENIEHHON Jes-
TENBHOCTBIO WJIM 3aHUMAaTh OIPEIECIICHHYIO JIOJIXK-
HOCTB;

2) orpaHMYeHHE TIPaBOCIIOCOOHOCTH HE
CBsI3aHHOC C IPOTUBOIIPaBHBIMHA HCﬁCTBHHMI/I Jiana: B
HEKOTOPBIX CITy4asiX 3aKOHOAATEIb BBOAUT 3alPeT Ha
BO3MOXHOCTb OTJEJIBbHBIM KaTEropusiM JIMI[ 3aHU-
MaThCS OTPEACTICHHON NesSTeNFHOCTRIO B 0e3 coBep-
LICHUS] MU IPOTUBOIIPABHBIX JI€HCTBU, TaK HANpU-
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Mep, B cootBeTcTBUM O cT. 66 'K PD, 3axoHOM MO-
XKeT OBITh 3ampenieH0 WM OTPaHHUYeHO y4acTHe OT-
JENBHBIX KaTETOPUH JIUL B XO35IICTBEHHBIX TOBapH-
mecTBax u odmecrpax [1];

3) orpaHu4eHUE OTHAENBHBIX MPaB COCTAB-
JSIIOIIMX HPaBOCIHOCOOHOCTh B CBSI3M C HACTYILUIE-
HHUEM Ype3BBIYAHHOM CUTyallUW: B JAHHOM CiIy4ae
orpannyenue ocHoBbIBaeTcs Ha PK3 «O upesBbruaii-
HoM nosnoxxeHum» ot 30 mas 2001 roga.

Takum o0pa3oM, 3aKOHOZATeNb XOTb U
JlaeT ONpEAeJICHUE MOHATHIO «IIPaBOCIOCOOHOCTDHY,
HO HE YKa3bIBAaeT KOHKPETHBIX COCTABISAIOLINX JaH-
HOTO IOHATHS, B CBS3U C 4eM, (pakTH4ecKu, mpaso-
CIOCOOHOCTH MOXET OBITh OIpaHHYCHA, UCXOAS U3
JIPYTHUX HOPM 3aKOHO/IATENIbCTBA.

Ha ocHoBe ykazaHHBIX paboT, MBI MOXEM
BBIJICJIUTh XapaKTepHbIE YePTHI IPABOCIIOCOOHOCTH:

1) HEeOTUyKJTaeMOCTh U HETNIepe1aBaeMOCTbh;

2) mosiBIIEHNE B MOMEHT POXKICHHS U Ipe-
KpallleHHe C MOMEHTA CMEPTH;

3) maccuUBHOE TPOSIBICHHUE BHIPAKEHHOE B
(akTe HANMKM4KA TpaBa 00JIagaTh APYTUMHU TIPaBAMH;

4) aKTHBHOE NPOSIBICHUE BBIPAKEHHOE B
OCYILECTBJICHUH IPaB, HAINYKME KOTOPBIX O0YCIIOB-
JIEHO MTACCUBHBIM NPOSIBIIEHUEM;

5) conepkaHue TOHATHS U BO3MOXHOCTb
OTPAaHHYEHMs OIpPENEeNsIeTCs 3aKOHOAATEIbCTBOM
KOHKPETHOTO IOCYAapCTBa.

Hcxonst U3 BBIILIECKAa3aHHOTO, MBI MOXEM
JaTh aBTOPCKOE OIpeNesieHHE IIPaBOCIIOCOOHOCTH.
Tak, npasocnocobnocms, 10 HalleMy MHEHHUIO, 3TO
HEOTYYKJaeMbIil U HellepeaBaeMblii JIEMEHT CyOb-
EKTHBHOM JINYHOCTH, MO3BOJIIOMMI 00anaTh npa-
BaMU MPEJOCTABICHHBIMHI FOCY1apCTBOM, U 3JIEMEHT
FOPUANYECKON JINYHOCTH, TIO3BOJISIOIINK ee obnaza-
TeNo OBITh CyOBEKTOM NPAaBOOTHOILLIEHUH, KOTOPBIH,
B CBOIO OUY€pe/ib, MOXKET OBITh OrpaHUYEH.

[TpaBoCcTIOCOOHOCTH MO3BONAET CyOBEKTaM
MIPaBOOTHOIICHUH 3aKIII0YaTh JOTOBOPHI, BECTH KOM-
MEpUYECKYIO JESATEIbHOCTD, BIAJETh UMYIIECTBOM U
WCKaTh 3alIUTY MpaB B cyneOHOM nopsiake. OHa sB-
JII€TCS BaXKHOM COCTABIISIOLIEH IPABOBOM CHUCTEMBI U

Kondankr unrepecon
He yxa3aH.
Penensus

Bce craThu NpoxomsaT pelieH3upoBanue B ¢popmare double-
blind peer review (pereH3eHTy HEU3BECTHBI MMS U JOJDKHOCTD
aBTOpa, aBTOPY HEM3BECTHBI UM M JOJDKHOCTH PELCH3EHTA).
PerieH3ust MOXXeT OBITh MPEIOCTAaBICHA 3aHHTEPECOBAHHBIM
JIMLAM IO 3arpocy.

Jlumepamypa:

oOecrneunBaeT COONIOICHUE 3aKOHOB U HOPM OO0IIIe-
CTBEHHOT'O TIOPSKA.

Takwum 06pazoM, TOBOPST O IMPaBOCIIOCOOHO-
CTH, MBI TOBOPUM O HEMAaTEpHaIbHOW KaTErOpHH,
HEOTHEMJIEMOM YaCcTH INYHOCTH, OTPAKAIOIIUI camy
MPHUPOJLY YEIIOBEUECKOTO CYIEeCTBOBaHUs. B naHHOM
cllyyae HE TMPEJICTABISCTCS BO3MOXKHBIM CUMTATH B
KaueCTBE MPEATIOCHUIKH MOSBJICHUS TIPABOCIIOCOOHO-
CTH KaKue-TH00 HOPMAaTHBHBIC IPABOBBIC aKThI TOCY-
JIAPCTB WU JACUCTBHS, XKEIAHUS TPaXK/aH, B KAUSCTBE
TAaKOBBIX CKOpEE TMPEICTABJICHBl IOPHIUYCCKUC
(dakTel — oTHOCHUTENbHBIE coObITUs. [IpaBocmocoO-
HOCTh, B HallleM MMOHWMAaHUH, JOJDKHA WHTEPIPETH-
pOBaThCs B PaBHOM CTEIICHU KaK caM (DaKT CyIIeCTBO-
BaHUs MpaB y CyObEKTa MpaBa, TaKk M KaK IMPEIIo-
ChUIKA OOJNaaHusi KOHKPETHBIMHU FOPHIUYCCKUMU
MpaBaMu, 3HAYUMBIMH JIJISI CYIIIECTBOBAHMUS CYOhEKTa
B 00IIIECTBE.

3akiil0ueHue.

ITpoBeneHHOE UCCIEOBAHUE TIO0 TEME TO-
HATUS M CYITHOCTU MPaBOCIIOCOOHOCTH ITO3BOJIACT
HaM CJIejIaTh CJICIYIOIINUE BBIBOIBL:
omnpeJieNieHHe TIOHSATHS «IPaBOCIIO-
COOHOCTB» XOTh M 3aKpEIUICHO B 3aKOHOJIATEILCTBE
Poccuiickoii @eaepaiuu, a Takke UCCIEA0BAHO MHO-
TMMHU OTCYCCTBCHHBLIMU HCTOPUKAMH-IIPABOBCIAMMU,
IIMPOKO U MHOTOTPaHHO, TPeOyeT BCECTOPOHHETO
aHaJM3a U TOJKOBAHUS JJ11 KOHKPETHOU CHTYaIUH;
aBTOPCKOE OIpe/IeiCHUe Haubosee
TOYHO OTPaXKaeT TaKUC XapPaKTCPUCTHKH MOHATHUS
[IPaBOCIIOCOOHOCTh, KaK HEOTUYKIAeMOCTh U HElle-
penaBaeMoCTb, MOSBJICHHE U MTPEKPAILICHUE B CBS3HU C
OMOJIOrMYECKUM CYIIICCTBOBAHUEM JIUI[A, AaKTUBHOE U
MMAaCCUBHOC TMPOSABJICHUEC IMOHATUA, UHAUBUAYAJIbHOC
MPOSIBJICHUE B 3aBUCHMOCTH OT 3aKOHO/IATEIbCTRA.

Takum o6pa3zoM, cHopMyIHpPOBaHHOE aB-
TOPCKOE IMOHMMAHUE TEPMHHA «ITPABOCIIOCOOHOCTHY
MO3BOJISIET CYOBEKTY TMpaBa HE TOJLKO 00JanaTh
FOPUINYECKUMHU MTPaBaMH, HO U aKIIECHTUPOBATh BHU-
MaHHE Ha 3HAYMMOCTHU €r0 CYIICCTBOBaHUS B 0O0IIIe-
CTBE.
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