VIIK 340

I'puropneBa Anna I'epmaHoBHa

KaHIn 4T HCTOPUICCKUX HAYK,

JOTIEHT Kadeapbl rpakIaHCKOTO U
I'paK1aHCKO-TIIPOLHCCCYAJIbHOT'O IIpaBa
Ky6aHCKOFO COHUAJIBbHO-5KOHOMHUYCCKOI'O
MHCTHUTYyTa

Grigoreva-AG@mail.ru

Jleyc Mapuanna BaagumupoBHa
KaHanuaaT I/ICTOpI/I‘—ICCKI/IX HaYK,

TOTIEHT Kadeaphl 00IMEeTEOPETUIECKUX

U TOCYyJapCTBEHHO-IIPABOBBIX OJUCIHUIIINH
Ky6aHCKOFO COHUAJIBbHO-5KOHOMHUYCCKOI'O
HHCTHUTYTa

marianna_leys@mail.ru

Anna G. Grigorieva

candidate of historical sciences,

associate professor civil and

civil procedural law

The Kuban social and economic

institute

Grigoreva-AG@mail.ru

Marianna V. Leus

candidate of historical sciences,

associate professor of general-theoretical
and state and legal disciplines

The Kuban social and economic

institute

marianna_leys@mail.ru

IMPOBJIEMBI ITPABOBOI'O PETI'YJIMPOBAHUA ITIOHATUA
«MHTEJUIEKTYAJIBHAA COBCTBEHHOCTDb»

PROBLEMS OF LEGAL REGULATION OF THE CONCEPT
«INTELLECTUAL PROPERTY»

Annomayun. B cmamve packpviéaemcss noHsmue «UHmMeNIeKmyaivbHas coo-
CMBEHHOCMbY», NPOBOOUMCS €20 CPAGHUMEbHLIU AHANU3 C OPYeUMU NOHAMUSIMU.
CUCKTIOYUMENIbHOE Npasoy, «pe3yibmamvl UHMEIeKMYAIbHOU OesimelbHOCUY,
«npaso coocmeenHocmuy. llowamue «uHmenieKmyaibHas coOCMEBEHHOCMbY - MO
OnpeoesieHHas 3aKoHooameniemM COB0KYNHOCHb pe3ylbmamos meopuecKkol oesmellb-
HOCMU U CPe0Cm8 UHOUBUOYANUZAYUU IOPUOULECKUX TUY, MOBAPO8, PAOOM.

Knioueevie cnoea: asmop, unmenieKkmyaibHas COOCMBEHHOCMb, UCKIHOYU-
meJbHoe npaso, pe3yibmanvl UHMENLNeKMYalbHOU 0esamelbHOCIU.
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Abstract. The article deals with the concept of «intellectual property», held its
comparative analysis with other concepts: «the exclusive righty, «results of intelleC-
tual activity», «ownershipy». The concept "intellectual property" is the set of results of
creative activity and means of individualization of legal entities, goods, works deter-
mined by the legislator.

Keywords: author, intellectual property, exclusive rights, results of intellectual
activity.

[TonsiTue «uHTENIEKTyalbHasi COOCTBEHHOCTb» 3akperuieHo B m. VI cr. 2
Konsennuu, yupexaaromeit BOUC B 1967 r. [1]. Ono BKiIrOYaeT B ceOs mpasa, KO-
TOPBIE OTHOCATCS K JTUTEPATYPHBIM, XyJI0KECTBEHHBIM U HAYYHBIM MPOU3BEIICHUSIM,
WCIIOJIHUTENIbCKOW JIEATEIbHOCTH apTHCTOB, 3BYKO3AIMCH, PAJUO U TEJIEBU3MOHHBIM
nepenayaM, U300pETEHUsIM BO BCe cepax UYeIOBEUECKOW IESTENbHOCTH, HAYYHBIM
OTKPBITUSM, TPOMBIIICHHBIM 00pa3liaM, TOBAPHbIM 3HaKaM, PUPMEHHBIM HAUMEHO-
BAHUSIM U JIPYTHUE MIPaBa, KOTOPbIE MOKHO OTHECTU K MHTEJUIEKTYAJIbHOU JEATEIbHO-
CTH B IIPOU3BOJICTBEHHOM, HAYYHOU U XYA0XKECTBEHHOU cdep.

Takum oOpa3zom, B naHHOW KOHBEHIIMM WHTEIEKTyajdbHasi COOCTBEHHOCTh
paccMaTpuBaeTca B KauecTBE Mpasa. B npyrom MexxayHapoaHoM akte — llapmxkckoi
KOHBCHIIMHU 110 OXpaHe MPOMBIIIICHHON coOcTBeHHOCTH 1883 T. (¢ M3M.) [2] — ycra-
HOBJIEH N€PEUYEHb OOBEKTOB OXpPaHbl MPOMBIIUIEHHON COOCTBEHHOCTH, KOTOpas Io-
HUMAaeTCs B IIMPOKOM CMBICIIE M TIPEJICTABIISIET COO0M OOBEKT, a HE IPaBo.

BriepBble TEPMUH «MHTEJUIEKTyallbHass COOCTBEHHOCTH» B OTEUYECTBEHHOM 3a-
koHosatenbeTBe yromuHaiics B 3akoHe CCCP «O coocrBennoct B CCCPy» [3], a
3areM 3akone PCOCP «O cobcrBennoctr B PCOCP» [4].

B nanepHenmem nansblii TepMuH nosiBuiica B Koncturynnu Poccniickon ®e-
nepaiuu (nanee — Koncrtutynus P®) [5] u yactu mepBoi I'paxaaHCKoOro Kojekca
Poccuiickoit ®enepannn (nanee — 'K P®D) [6], HECMOTps HA MPOTECTHI MHOTHX H3-
BECTHBIX YUEHBIX.

B ropuanyeckon nureparype B CBs3U C NpuHATHEM 4dacTu yerBepron ['K PO
[7] npuMeHUTENTPHO K KOHIICMIIMKA HHTEUICKTYaIbHBIX IPaB CIOKUIACh HEOIHO-
3HayHas oueHka. Tak, mo mHeHuto B.I1. Mo3onnHa KOHLENMs MHTEUIEKTYaIbHBIX
npaB, 3akperieHHas B 'K P® ue cooTBerctByet cT. 44 Koncturyuuu P®. OcHoBa-
HUEM [IJIs TAKOTO BBICKA3bIBAHUS SBIISIETCS TO OOCTOATENbCTBO, 4TOo KoHcTHTyIMS
P® tepMuHy «MHTEJUIEKTyalIbHbIE MTpaBa» MPEANOYUTAET UHOM TEPMUH «UHTEIICK-
TyajabHasi COOCTBEHHOCThY, TJI€ OH MCIIOJIb30BaH JIBAXIbI: B CT. 44 1 B 1. «o» cT. 71
[8, c. 109].

Astopy Boszpaxaer IO.K. Toncroi, kotopeiit cuutaer, uro Koncrturynus PO
HE 3aHMMAaeT KaKOW-TM00 HEMPUMHUPUMOM MO3UIMK B OTHOIICHUU TOHSITHUS «UHTEJI-
JeKkTyanbHble npaBay. [Tomumo 3toro, I'K P® Takxke onepupyer u TEpMHUHOM «UH-
TeJUICKTyallbHast COOCTBEHHOCTH» (CT. cT. 128, m. 2 c1. 1225 T'K P®). IloaTomy nan-
HBIN CIIOP HOCUT YUCTO TEPMUHOJOTHUECKUN XapaKTEP U O3HAYAET TOJIBKO OJIHO: Ka-
KOMY TEPMHUHY OTJaTh cOOMparTenbHoe 3HadeHue [9, c. 40].

B . 1 ct. 1225 T'K PO onpenensroTcs NOHATHE PE3YIbTATOB UHTEIUIEKTYaJIb-
HOM W CPENCTB WHAMBUIYaTW3AIMN IOPUIAYECKUX JIUIl, TOBAPOB, pabOT, yCIyr U
npeanpustuid. Micxoas n3 OykBaabHOTO TOJIKOBaHUS IAaHHOW HOPMBI HAPAITUBACTCS



BBIBOJI O TOM, YTO MOHSATUE WHTEIJIEKTYaIbHOM COOCTBEHHOCTH CHHOHUMHUYHO TOHS-
THIO COBOKYITHOCTHU PE3YJIbTATOB UHTEIUIEKTYAIbHON JIEATENIbHOCTH U CPEACTB UHU-
BUyaJIU3allMU KaK 00BEKTOB IPaXKJaHCKOTO MpaBa.

Hpyroii nmpoOiaeMoil SBISIETCS OTHECEHHWE K MCKIIOUUTENbHBIM MpaBaM JIMIIb
UMYIIECTBEHHBIX MPaB Ha pe3yJbTaThl UHTEIUIEKTYalIbHOM nestenbHocTu. Kak cipa-
BeuinBo otMmeuaeT FO.K. ToncToil, HeOTUy)JaeMOCTh U HelepeaaBaeMOCTh JTUYHOTO
HEUMYIIIECTBEHHOT'O TMpaBa, KOTOPOE HEOTHEMJIEMO OT JIMYHOCTH MPaBOOOJIaIaTeNs,
MIPEAOCTABIISIET CBOMCTBO HMCKIIOYUTEIBHOCTH, KOTOPbIE MPHUCYIIN JTUYHBIM HEUMY-
IIECTBEHHBIM MpaBaM B OOJIBIICH Mepe, YeM MpaBaM uMyiiecTBeHHbIM [10, c. 42].

B cBs3M ¢ 3TUM aKTyalM3HpPYETCS U BOMPOC O TOM, IMPUCYL] JH IPHU3HAK HC-
KITFOYUTENIbHOCTH TIpaBy COOCTBEHHOCTU. B JOKTpuHE BOMPOC O COOTHOIIECHUH CO-
JepaHUs MPAaBOMOYMII COOCTBEHHUKA U 00JaiaTeNsl UCKIIIOUYUTENIbHBIX TIPaB TAKKe
BBI3bIBACT JUCKYCCHH. TPaJUIIMOHHBIMU O0BEKTAMU COOCTBEHHOCTH SIBIISIFOTCS TPH-
BBIYHBIC JUISI HAC BEIIM, T.e. 00BEKThl MaTepuaibHOro Mupa. CTOPOHHUKU TEOPUU
VCKJIFOUATEIIBHBIX IIPaB BBIPAKAIOT COMHEHUS B IIPUMEHUMOCTH TPHUAbl IIPaBOMO-
Yiii COOCTBEHHUKA K MHTEJUIEKTYalbHOM COOCTBEHHOCTH. JIMUHBIE HEMMYILIECTBEH-
HbIE€ U UMYIIECTBEHHBIC IIPaBa aBTOPOB OHHU IPEJIararoT paccCMaTpUBaTh KAK caMo-
CTOATEIbHBIN, OCOOBIN BU MpaB. B cBA3M ¢ 3TUM mpejuiaraeTcs 0TKa3 OT UCIIONb30-
BaHMsI TEPMUHA «MHTEJUIEKTyalbHasi coocTtBeHHOCTH» [11, c. 123].

[To muenuto O.A. Py3akoBoil nccienyemMoe MoHsATUE BKIIIOYAET B ce0sl UCKITIO-
YUTEJIbHBIE MPaBa HA OOBEKTHl MHTEIUIEKTYaJIbHOM COOCTBEHHOCTH, MO3BOJISIOLINE
peann30BbIBaTh CAMOMY, PAa3pellaTh U 3alpeliaTh IPYruM JIMLIAM X UCIOJb30BaHHUE
paszuuHbIM 00pazom [12, c. 26].

B.A. Jlo3opiieB, packpbiBasi coJiepKaHue MPaBOMOYMI 00J1aiaTesis UCKII0YHU-
TEJIBHOTO IPaBa, Mo UCIOJIb30BAaHUEM MTOHUMAET MPUAAHUE PE3YJIbTATy TBOPUECKOM
NesTeNbHOCTH (OPMBI, KOTOpAsl SBJIAETCS MPUTOAHOW WM YIOOHOM Il HEMoCpe -
cTBeHHOTrOo noTpebnenus [13, c. 291].

JIefCTBHSA O MCHOJB30BAHUIO MCKIFOUMUTEIBHOTO IMpaBa, BO-NEPBBIX, MPEa-
CTaBJIIeT CO0OM MPUMEHEHUE pe3ysbTaTa UHTEJUIEKTYalIbHON EeATEIbHOCTH B LESIX
W3BJICUCHHUS €r0 MOJIE3HBIX CBOMCTB, MHBIX LIEJEH; BO-BTOPBIX, MPEAIOJIATacT peau-
3allMI0 TeX BO3MOXHOCTEH, KOTOphle oOecreunBaoTcs npaBom. B cioyuae pacnops-
KEHHsI pedb UJIET O IOHUMaHUM IPABOMOYUS C LEJIbI0 SKOHOMUYECKOTO 3 deKTa uc-
KIJIFOUNTEIIBHBIX ITPaB.

TBopueckas nesrenbHOCTh (TBopuecTBO) B.A. benoBbsiM onpenensiercs
KAaK CaMOCTOSITENIbHAsI WHTEJUICKTyallbHas (MBICIUTENbHAS, YMCTBEHHAs) JEesATEIb-
HOCTbh, HANpPAaBJIEHHAsl HA CO3JaHUE KAYECTBEHHO HOBOI'O MJEANBHOTO MPOAYKTa (pe-
3yJbTaTa), OTIMYAIOUIEroCsd OPUTHMHAIBHOCTBIO M OOJEYEHHOIO0 B OOBEKTUBHYIO
bopmy [14, c. 374].

I'paxxpaHnckoe 3akoHOAATENLCTBO B yacTh yerBepToil ['K PO ucnons3yer mo-
HATHE «UHTEJUIEKTyaJbHas JeATeabHOCThY. [IpencraBisieTcss mpaBUIbHBIM CUHUTATH
€ro CHHOHUMHWYHBIM 110 OTHOLIEHUIO K TBOPYECKOU AesTenbHOCTU. [loHsTHe «mHTEN-
JIeKTyajbHasi COOCTBEHHOCTBY» - ATO OIpeJeJIeHHasl 3aKOHOAATEJIeM COBOKYITHOCTb
pPE3yNbTATOB TBOPYECKOW AESATENBHOCTH M CPEACTB MHAMBHIYAIW3ALMU FOPHUIAYE-
CKUX JIML, TOBapOB, padOT, yCIAyr U NPEINpHUsITUI, KOTOpas IMpeaCTaBiseT coOou
0COOBIN O0BEKT TPaXkJaHCKUX TPaB.
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